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TIM BUCKLEY and BART C. BUCKLEY,
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ALBERT VERHONIC,
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BRIEF ON BEHALF OF APPELLEE.

STATEMENT OF THE CASE.

Appellee does not consider appellants' statement

of the case to be warranted by the facts, so will set

forth herein the matters he considers established.

On the 12th day of November, 1917, Tim Buckley

and David Ward, individually and as members of

a mining co-partnership firm known as Buckley

and Ward, were indebted to their creditors in a

sum over $10,000. The co-partnership firm did not

have any property but Tim Buckley and David

Ward individually each had title to certain mining

claims and certain personal property which they

were willing to turn over to a trustee for the benefit

of their creditors. Consequently, upon the above

mentioned date Tim Buckley executed a deed in



favor of the appellee, Albert Verhonic, conveying

to him the above mentioned property (R 125).

Tim Buckley and David Ward jointly executed

a bill of sale to said Verhonic, transferring ma-

chinery, wood and other personal property (R 121).

Simultaneously with the execution of the above

mentioned instruments Albert Verhonic, Tim Buck-

ley and David Ward signed a trust agreement

wherein Verhonic agreed (R 10) to hold said prop-

erty for the benefit of the creditors of the firm of

Buckley and Ward, and for the creditors of Tim

Buckley, personally, and to care for such property,

renting, selling and otherwise disposing of the same

for the benefit of the creditors.

All of the above mentioned instruments were

read aloud at a creditors' meeting on November 12,

1917, where the instruments were signed. Both of

the plaintiffs and Albert Verhonic were present at

the time of such reading (R 150 and also 153).

The plaintiff, Bart Buckley, not having any record

interest in any of the property, was not asked to

sign the instruments, but specifically stated that he

had no interest in the property (R 153) (R 149).

The deed from Tim Buckley to Albert Verhonic

above mentioned, was duly recorded upon the 19th

day of November, 1917 (R 127). Albert Verhonic

as trustee took immediate possession of all of the

trust property (R 154).

In addition to being trustee Mr. Verhonic was

the largest creditor (R 127).

From November 12, 1917 to the spring of 1919

Mr. Verhonic carefully looked after the trust prop-



erty, renting some of it, selling other parts, and

collecting royalties from lessees on the Novikaket

Association Claim (R 154, 155, 156). He received

in cash some $5,254.10 (E 157). He paid neces-

sary expenses and also paid off miners and attach-

ment liens upon the property. These lienors were

listed on his book (R 158) as follows: Mrs. Keely;

Marvin (meaning Morvan) ; Mazue (correct name

Mazzie, R 118). The disbursements totaled $4,-

860.40 (R 158).

In the spring of 1919 Mr. Verhonic attempted to

substitute one James Cody as trustee. Mr. Cody

was the manager of the Northern Commercial Co.

store at Ruby, Alaska (R 141), and was a good

friend of Bart Buckley, and his substitution was

agreeable to Bart Buckley. Probably Bart Buckley

suggested to Cody that he get himself appointed

trustee (R 138). Verhonic obtained the consent of

the cestuis que trust who resided in the vicinity

to the substitution of Cody as trustee (R 144, also

160). Upon the 31st day of May, 1919, Verhonic

and Cody executed an indenture in which Verhonic

transferred the trust property, including the cash

balance, to Cody, and Cody agreed to carry out the

original trust agreement according to its terms, it

being attached thereto (R 141, 142, 143).

From May 31, 1919 until after this suit was com-

menced on October 1, 1929, Cody considered him-

self trustee (R 146), and Verhonic also considered

Cody trustee (R 160, 161). Cody did not record

said indenture but returned the same to Verhonic

after the beginning of this suit, and Mr. Verhonic



delivered it up in court to be cancelled, and the

same was cancelled by order of Court, the Court

declaring that Cody never had been trustee (R 61).

None of the general creditors have been paid

anything (R 164). Verhonic as trustee has not

been paid anything for his services (R 164), al-

though he was paid the going price for hauling cer-

tain wood belonging to the trust estate which he

sold (R 164). ^

Almost twelve years after the trust agreement

and deed were executed this suit was commenced,

to-wit: on October 1, 1929 (R 10). S
Plaintiff allowed more than four years to elapse

between the bringing of this suit and the trial,

which was in January, 1934.

Tim Buckley did not appear in the trial as a

witness, nor was his deposition taken (R 48),

though he was alive at the time and living in

Ireland (R 135).

At the trial Bart Buckley injected a new issue

into the case by claiming that the property which

Tim had conveyed to the trustee had been purchased

with partnership funds, and that Bart was an

equitable half owner in the same though Tim held

the legal title (R 102, 103).

The complaint had set up no such state of facts,

but had alleged that Tim and Bart were the owners

in common of the property (R 3) ; that Tim had

deeded his own and Bart's interest in trust (R 4)

and that the trustee, Verhonic had abandoned his

trust (R 6). The prayer was to declare the trust

abandoned by Verhonic, and to cancel the trust deed



as a cloud upon plaintiffs' title, and to remove the

same (R 9).

Mr. Bart Buckley put in evidence deeds that were

executed in favor of Tim Buckley between Novem-

ber 20, 1914 and June 4, 1915, whereby Tim re-

ceived title to an undivided ten-thirty-seconds

(10/32) interest in the Novikaket Claim (E 102).

Mr. Bart Buckle}^ also claimed that the above in-

terest, and also a sixteenth (1/16) interest which

he, Bart, took in his own name, were purchased

with the funds of the co-partnership consisting of

Tim Buckley, Con Buckley and Bart Buckley

(R 101, 102), and that Con withdrew and received

a deed from Tim Buckley, plaintiffs' Exhibit 13 of

date June 7, 1915, to an undivided one-eighth (Vs)

interest (R 102).

A little over two months after Con Buckley with-

drew, to-wit: upon the 20th day of August, 1915,

Bart Buckley received a deed in his own favor to

an undivided one-sixteenth (1/16) interest in the

Novikaket Claim (R 102). In the latter half of

1916 and in 1917 the co-partnership firm of Buckley

and Ward were mining. Bart Buckley was work-

ing with them but claimed that he was not a partner

but was working for nothing because his brother

Tim blamed him, Bart, for the losses which Buckley

brothers had sustained in mining.

Bart Buckley attempted to introduce in evidence

in the trial a certified copy of an alleged option

agreement between him and Tim Buckley wherein

it was recited that Bart Buckley was a half owner
with Tim in certain interests in mining claims



and personal property, and that Bart was to sell

his interests for the sum of $12,000, Tim securing

the payment for the same by promissory notes due

at specified periods (R 106, 107). There was only

one witness to the alleged option, to-wit : Tim Scan-

nell (R 107), and the instrument was not acknowl-

edged. It was dated July 1, 1917, but not recorded

until December 8, 1917 (R 108), by which time Tim

had left the Ruby district and gone to the town of

Marshall, a distance of several hundred miles, and

later to Ireland (R 135).

The laws of Alaska did not permit the recording

of such an instrument, and therefore a certified

copy of the same was not admissible. The Court

rejected said instrument as any proof except as

proof of what Bart did in the way of recording

(R 106), he claiming that it had just been brought

to his notice in December, 1917, that his brother

Tim had conveyed a one-quarter (1/4) interest in

the Novikaket by the deed of November 12, 1917

(R 106 and also 137).

Bart did not show where the original of said

alleged option was, nor did he call said Tim Scan-

nell, the alleged subscribing witness, as a witness

on the trial, nor did he account for his failure to

call him (R 105, 106) ; nor did Bart produce the

alleged promissory notes recited in the option to

have been executed by Tim. It appeared from

Bart's testimony that Tim could not read (R 136).

Upon the 20th day of July, 1917, Bart executed

a deed in favor of Tim Buckley for the recited con-

sideration of $100, conveying to Tim (practically



the same property as had been mentioned in the

option except) the undivided one-sixteenth (1/16)

interest in the Novikaket Association which stood

in the name of Bart, and also conveying about the

same interests in the other claims and personal

property which were mentioned in the alleged op-

tion, the option, however, having recited a one-

quarter (1^) interest in the Novikaket as being

owned in equal parts by Bart and Tim (R 109, 110).

This deed was duly executed in the presence of two

witnesses and acknowledged before a notary public

to whom Bart acknowledged that he signed the same

freely and voluntarily (R 111). This deed was

duly recorded upon the 22nd day of July, 1917

(R 111).

In regard to the last mentioned deed Bart, at the

trial again introduced an issue of which his plead-

ings had given no hint. He claimed that his brother

Tim had forced him to execute the above mentioned

deed (R 109). In another place he stated that he

had executed the deed freely and voluntarily be-

cause he expected Tim to pay him $100 therefor,

which was not paid (R 140, 141) ; again he stated

he was afraid Tim would murder him, yet he waited

from 1917 to 1929 to bring any suit relative to the

deed (R 140).

On the 9th day of October, 1917, a complaint and

summons in the case in the District Court, Fourth

Division, Territory of Alaska, entitled Emile

Morvan, plaintiff, against Timothy Buckley, David
Ward and Bart Buckley, doing business under the

firm name of Buckley and Ward, defendants, were
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served by the Marshal upon Bart Buckley. Bart

admitted that he read the complaint, and that it

stated that he, Bart, was a member of the firm

(R 112). He further admitted that the Marshal

attached his, Bart's, property in the action, to-wit:

all of his right, title and interest in the Novikaket

Association, and machinery, and that the Marshal

served a copy of the writ of attachment upon him,

Bart, personally, and that he, Bart, saw the posted

notices of writ of attachment upon the property,

and that he did not disclaim being a member of the

partnership nor do anything about the attachment

when he saw plaintiff's attorney shortly afterward

(R 113). Later Bart stated he had disclaimed

being a member of the partnership to plaintiff's

attorney, E. Coke Hill, and when the Court himself

questioned him about the two different stories he

had told on the witness stand, his answer was very

indefinite (R 114, 115).

At the time the trust agreement, and trust deed,

and bill of sale were executed Bart Buckley was at

the creditors' meeting and heard them read aloud,

but did not state that he had any interest in the

property (R 150, also 153). He specifically stated

at the creditors' meeting that he did not have any

interest in the property, and had made such state-

ments before to the attorney who drew up the

instruments, to-wit: Judge E. Coke Hill, Judge of

this court at that time (R 148, 149, 150, 152 and

153).

Bart Buckley never made any claim of owner-

ship to the trust property to the trustee Verhonic



(R 154), nor did he make any such claim to the

trustee Cody (R 146). Trustee Verhonic collected

royalties on the one-quarter (%) interest in the

Novikaket conveyed by Tim Buckley, to the amount

of $2,287.14, and Bart Buckley permitted him to

collect such royalties and never claimed any in-

terest in the property or in such royalties (R 154,

157). Any wood which Bart Buckley owned was

in reality sold to the firm of Buckley and Ward,

(R 50, also 136 and 139).

After Mr. Verhonic attempted to substitute Cody

as trustee he nevertheless looked after the trust

property, as he was the largest creditor and was

going back and forth in the vicinity of the trust

property (R 164). There was no opportunity to

sell any of the property (R 146 also 162), but in

the summer of 1933 Verhonic was able to give an

option to a prospective purchaser (R 162).

In addition to general denials defendant set up
stale demand or laches on the part of the plaintiffs

in bringing the suit October 1, 1929, when the deed

alleged to be a cloud was executed and recorded in

November, 1917, and admittedly known to have been

recorded by Bart Buckley before the 8th day of

December 1917 (R 131 also 134).

The Court found that the demand was stale and
that plaintiffs were guilty of laches, as the witnesses

had forgotten much (R 51, 52), and as Tim Buck-
ley, the most important witness was in Ireland, and
that many of the creditors who had been present

at the meeting could not be gotten as witnesses, and
that their claims were now outlawed, though they
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would have been subject to suits and attacbments

if the present claim of Bart Buckley had been

known to them at an early period (R 51).

The Court found that Tim Buckley was the owner

of the property which he transferred, and that Bart

Buckley was not the owner of any part thereof, and

that even if he had been the owner their laches

estopped him from raising the point some twelve

years later.

We believe there is ample evidence to justify the

Court's decision.

ARGUMENT.

AS TO ASSIGNMENT OF ERROR No. 1.

In this assignment the Court held that Tim Buck-

ley was the owner of the property, and that Bart

Buckley was not.

Bart Buckley admitted that the record title was

in the name of Tim, but claimed by reason of a

resulting trust that he, Bart, was a half owner.

The findings of fact of the trial court will be

sustained unless there is no sufficient evidence on

the subject.

In C. J. p. 440 it is stated:

"The general rule as to the character of the evi-

dence necessary to establish a resulting trust,

although expressed in varying phraseology, is in

effect that a superior measure of proof is required,
and the uncorroborated evidence of a single witness
has been held insufficient. * * * "

In Shea, Administrator, against Nilima (C. C.

9th C. from Alaska), 133 Fed. p. 209, the court

f
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states that: The testimony required to establish a

trust must be full, clear and satisfactory.

In 65 C. J. p. 448, it is stated

:

"In order to establish a resulting trust by parol
evidence, as against the holder of the legal title to

property, all the essential facts and circumstances
must be clearly showTi, and the evidence must estab-

lish certainly and definitely the terms of the trust

and, although it has been held that it need not be
uncontradicted or undisputed or free from contra-

dictions, it must be of such a character as to dis-

close the exact rights and relations of the parties

and leave no essential element to conjecture or pre-
sumption, or to remote and uncertain inference,

especially after a long lapse of time, where the
death of witnesses and the loss of evidence render it

practically impossible to make a defense, and where
the evidence is uncertain, vague, indefinite, doubt-
ful, conflicting or unsatisfactory, or consists of mere
conclusions, or is based solely upon a theory other
than the existence of a resulting trust, no trust will

be held to be established. '

'

We submit that there is plenty of evidence to sus-

tain the Court's finding. In the complaint itself

no claim was made as to a resulting trust, but the

direct allegation was made that the plaintiff Bart

Buckley was an owner as a tenant in common with

Tim Buckley (R 2).

Sec. 4263, Subdivision 3 and 7 C. L. A. 1933, pro-

vide :

"Third. That a witness wilfully false in one part
of his testimony may be distrusted in others.
"Seventh: That if the weaker and less satisfac-

tory evidence is offered when it appears that
stronger and more satisfactory was within the
power of the party, the evidence offered should be
viewed with distrust."
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Consequently, when Tim Buckley neither ap-

peared in person or by deposition to testify in

corroboration of Bart Buckley as to Bart's interest

in the property, the Court was warranted in view-

ing Bart's testimony with distrust.

The alleged option from Bart to Tim (R 106)

was no evidence at all under the Court's ruling

(R 106), which was the correct ruling under the

laws of Alaska.

The option may have been a forgery, as the origi-

nal was not produced, nor was the alleged subscrib-

ing witness called, nor was the testimony of Tim

Buckley obtained. Again, as Tim Buckley could

not read (R 136) he might have signed such an

instrument after the same had been misread to

him in the part where it recited Bart Buckley to

be a half owner in a one-quarter (1/4) interest in the

Novikaket. Again, the recital might have been

overlooked by Tim Buckley.

The fact that twenty days later Bart Buckley

made a good and sufficient deed in favor of Tim

conveying all of his record title to the Novikaket,

and all of his alleged title to other property, in-

dicates an error in the statement in the alleged

option, and also indicates the intention to convey all

he had, and if he had an equitable interest beyond

his legal interest he must have orally transferred

that to Tim before the creditors' meeting, as he

then stated he had no interest (R 149). An interest

in a resulting trust could be released orally.

Gorrell vs. Alspaugh, 27 S. E. p. 85 ; Wells vs.

Grumpier, et al., 109 S. E. p. 49.
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The Court was warranted in refusing to set aside

the deed from Bart Buckley to Tim Buckley exe-

cuted July 20, 1917, and recorded two days later,

as Bart Buckley's own testimony showed that it

was not executed under duress, but for a con-

sideration of $100 which he had trusted his brother

to pay him and which was still owing (R 141).

Also, the fact that Bart made no effort from 1917

until January 1934 to set aside this deed as being

obtained under duress, was the strongest possible

evidence against it having been so obtained.

The fact that the property was bought with part-

nership funds would not necessarily make it part-

nership property, and the use of partnership funds

is but one of the necessary elements in proving

whether or not the property was for partnership

affairs. Unless property was partnership prop-

erty at the time of the purchase and a trust then

and there created, no trust can afterwards be

brought into existence by agreement to treat it as

such.

McKinnon vs. McKinnon, 56 Fed. p. 409.

Bart Buckley did not even testify that there was
an agreement on the part of Tim to hold the in-

terests as partnership property, and consequently

no mere recital of such an interest in an alleged

option could create a resulting trust.

Again, the mere fact that Tim took title in his

own name was further evidence that it was his own
property, and the fact that Bart Buckley took title

in his name to an undivided one-sixteenth (1/16)

interest is further corroboration that the brothers
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held their own interest in the mining claim sep-

arately.

In the deed of July 20, 1917, Bart Buckley was

conveying all of his property to Tim. If Tim had

regarded Bart as owning anything else he surely

would have included it in the deed.

In appellant's brief (tj^pewritten page 6, no

printed brief having yet been served) in the argu-

ment as to the first assignment of error, he quotes

Albert Verhonic as stating, with reference to Bart

Buckley: ''Answer: He had some interest before

he signed that but everjrthing was supposed to be

turned over to the creditors.
'

'

An examination of the testimony will show that

Mr. Verhonic was referring to the deed of July 20,

1917, wherein Bart Buckley transferred his in-

terests to Tim.

Judge E. Coke Hill, who drew up all of the trust

instruments testified that Bart was present and at

no time claimed any interest in the property and

probably stated he did not have any interest in the

same (R 148, 149, 150).

AS TO ASSIGNMENT OP ERROR No. 2.

This assails the Court's finding of fact No. 6 to

the effect that the trust agreement is still in full

force and effect.

The evidence shows that the general creditors,

for whom the trust was created, have never been

paid (R 164) ; that Verhonic was very active in

carrying out the trust from November 12, 1917 to
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May 31, 1919 (R 157-8) ; that he kept his eye on

the trust property at all times before and after

Cody was appointed trustee (R 164) ; that there

was no chance to sell any of the trust property

(R 146, 162) ; that in 1933 he had an opportunity

to give an option and gave the option (R 162).

Above all the Court would not declare a trust

abandoned and set aside and return trust property

to the trustors even if a trustee had not been very

diligent. A new trustee would be appointed by the

Court if proper facts were shown to it, but it would

not cancel the trust agreement and leave the cestuis

que trust with nothing, and with claims against

which the statute of limitations have run.

AS TO ASSIGNMENT OF ERROR No. 3.

This attacks the Court's finding of fact No. 7,

holding that Albert Verhonic has not abandoned his

trust, and is caring for the trust property.

The matters mentioned under assignment of error

No. 2 are adopted as answers to this assignment.

AS TO ASSIGNMENT OF ERROR No. 4.

This attacks the Court's finding of fact No. 8

to the effect that the creditors had suffered detri-

ment by reason of plaintiffs' delay in bringing the

suit. This was in support of the defense of stale

demand and laches.

The witness, E. Coke Hill had forgotten a good

deal in connection with the case (R 148, 152) ; Tim
Buckley had gone to Ireland (R 135) and was not

available so that defendant could call him when
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Bart Buckley at the trial, for the first time, made

a claim that he was an owner in the trust property

(R 154).

The creditors had accepted the trust agreement

on the belief that Tim was the owner, and had not

brought suits to enforce their claims, which they

might have done had Bart brought his suit

promptly. The creditors probably could have es-

tablished Bart's liability as a member of the co-

partnership of Buckley and Ward, and might have

found other property of Tim Buckley and David

Ward with which to satisfy their claims.

Many creditors who were present at the creditors

'

meeting had disappeared at the time of trial, or

had forgotten Bart's statements at the time.

AS TO ASSIGNMENT OF ERROR No. 5.

The matters mentioned above under Assignment

of Error No. 1 are adopted as answers to this as-

signment.

AS TO ASSIGNMENT OF ERROR No. 6.

The matters alleged under Assignment of Error

No. 4 are adopted as an answer to this assignment.

AS TO ASSIGNMENTS OF ERROR Nos. 7, 8

and 12.

The matters stated under Assignments of Error

No. 1 and No. 4 are adopted as answers to these

assignments.
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CONCLUSION.

The trial court having found directly against the

contention of Bart Buckley as to a resulting trust,

and there being no evidence on behalf of Tim Buck-

ley's interest, and the Court's findings being sup-

ported very amply by evidence, the decision was

correct. The abandonment of the trust was not

properly in the case but was decided upon ample

evidence in favor of the defendant.

It having been found that Bart Buckley was an

owner in the claim it was unnecessary to find that

he had been guilty of laches and that his demand

was stale, but the same was amply warranted by the

evidence, and even if, which we do not remotely con-

cede should be the case, it were decided that Bart

Buckley had made out his claim of a resulting trust

the judgment in this case was justified on the

ground of laches and stale demand.

Dated at Fairbanks, Alaska, this 27th day of

November, 1935.

RespectfuU}^ submitted,

LOUIS K. PRATT,
Attorney for Appellee.

Service of the foregoing brief on behalf of ap-

pellee, by receipt of a copy thereof, is hereby

acknowledged, this 27th day of November, 1935.

CHAS. E. TAYLOR,
Attorney for Appellants.




